Abstract There are arguments indicating that Brussels I could be applicable to cross-border competition law proceedings before a National Competition Authority located in one Member State and private EU competition law proceedings before another Member State court. However, an analysis of the current private international law framework appears to indicate that Brussels I is not well suited to deal with the difficulties that could arise in this context. Given the fact that, in the new proposal for a regulation on jurisdiction and the recognition and enforcement of judgments there is no indication that special jurisdictional bases for competition law actions in the successor to Brussels I are on anyone's agenda, an option for a reform may be setting up a new and special regulation to be applicable with regard to EU competition law claims only.
I. INTRODUCTION
Regulation 1/2003 of the European Council replaced the centralized enforcement system with a directly applicable exception system, in which the national competition authorities and Member States' courts have the power to apply not only article 101(1) TFEU (ex article 81(1) TEC) and article 102 TFEU (ex article 82 TEC), which had been deemed to have direct effect by virtue of the Court of Justice case law, 1 but also article 101(3) TFEU * Senior Lecturer in Law, Brunel University. This article is based on presentations made to the SLS Conference 2010 in Southampton and the 'Cross-border EU competition law actions' workshop in Brunel University. The latter was organized in the context of a research project funded by the European Commission Civil Justice Programme (JLS/2009/JCIV/AG/0034-30-CE-0350182/00-68). The project, which also involves Prof Dr Jan Becker of Kiel University, Germany as a research partner, aims to consider whether the European Union should use the current EU private international law framework with regard to cross-border EU competition law claims brought by private parties, or whether the EU legislator should instead create a Special Regulation dealing with EU competition law proceedings arising in the European context. The author is very grateful to the conference and workshop participants for their comments on earlier versions of this article. This gratitude is extended to two anonymous reviewers for their very helpful comments on an earlier draft and to my colleague Mr Stephen Dnes, who proofread draft versions for me. The errors that remain are mine and mine alone. 1 (ex article 81(3) TEC). 2 One of the important objectives of Regulation 1/2003 was to encourage private EU competition law enforcement in Europe. Articles 5 and 6 of the Regulation state that the National Competition Authorities (NCAs) and national courts have the powers to apply articles 101 and 102 TFEU in individual cases. The regulation also provides for mechanisms to ensure that 'competition authorities of the Member States shall apply the [EU] competition laws in close co-operation'. 3 The Commission Notice on cooperation within the Network of Competition Authorities 4 goes further, preventing parallel proceedings relating to the same EU competition law infringement and ensuring that those cases will be dealt with by an appropriate competition authority. 5 Articles 15 and 16 of Regulation 1/2003 are meant to guarantee uniform and consistent application of EU competition law in proceedings before the Commission and in cross-border EU competition law proceedings before Member State courts.
However, Regulation 1/2003 does not deal with the problem of coherent and uniform application of EU competition law in proceedings before an NCA located in one Member State and private EU antitrust law proceedings related to the same breaches of article 101 TFEU and/or article 102 TFEU before a court in another Member State. Problems are bound to arise in such cases. On the one hand, it is well established that an NCA may have the power to apply articles 101 and 102 TFEU in cases where the markets in several Member States have been affected. 6 On the other hand, a Member State court may have jurisdiction to hear and determine a claim regarding an EU competition law infringement that has affected the markets in several countries, as well as having jurisdiction to award damages in such cases. 7 It has been submitted that EU competition law proceedings before NCAs have no primacy over private EU antitrust law proceedings before Member State courts and that the two should be seen as independent. 8 In view of that, potentially irreconcilable 2 5 Brammer (n 3) 153-61. 6 See art 5 of Council Regulation 1/2003; Commission Notice (n 4) para 5. Parallel action by two or three NCAs may be appropriate in some cases. In such a scenario, the authorities dealing with the case may decide to designate one of them as a lead authority and to delegate some tasks to that designated lead authority. See ibid paras 12-13. See also Brammer (n 3) 159. 7 See Provimi v Aventis Animal Nutrition International and Comparative Law Quarterly decisions on the same (or a related) EU competition law issue by an English court and a foreign competition authority should be avoided. According to Mario Monti, 'multiple control and forum shopping before national courts should be avoided. In this respect we can fortunately rely on the rules of [Regulation 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters 9 (Brussels I)].' 10 This, however, raises a fundamental question: is Brussels I applicable in the context of parallel EU competition law proceedings brought before an NCA located in one Member State and a court in another Member State? Furthermore, given that Regulation 1/2003 provides for multiple enforcers of EU competition law, some complex and important issues could arise at the recognition and enforcement stage that may be of importance in follow-on EU competition law actions brought before an English court following a foreign NCA decision. Should an English court always follow a foreign NCA decision finding an infringement of articles 101 and 102 TFEU? Could an English court refuse the recognition and enforcement of a decision of a foreign competition authority? A related question that should be considered is whether the English courts could refuse the recognition and enforcement of a foreign judgment that is in conflict with a decision of a UK competition authority or a decision of a foreign competition authority.
Another closely linked question, which is bound to arise in this context, is whether an English court can request a foreign competition authority to take evidence for use in private EU competition law actions brought in England (whether those actions be stand-alone or follow-on). Article 22(1) of Regulation 1/2003 states that:
The competition authority of a Member State may in its own territory carry out any inspection or other fact-finding measure under its national law on behalf and for the account of the competition authority of another Member State in order to establish whether there has been an infringement of Article [101] or Article [102] of the TFEU. This provision, however, makes no reference to requests made by national courts. Furthermore, it has been submitted that 'The weakness of Article 22(1) of Regulation 1/2003 lies in the fact that it establishes only a right, not a duty.' 11 A better approach is adopted by the Evidence Regulation, which appears to suggest that the requested NCA (if it were regarded as a 'competent court' within the meaning of the Regulation) would be required to execute the request made by the English court without delay. 12 However, is the Evidence Regulation even applicable in the context of cross-border EU competition law actions?
The aim of this article is to consider whether the difficulties that could arise in EU competition law proceedings before an NCA located in one Member State and private proceedings related to the same infringement of article 101 and/or article 102 before another Member State court could be dealt with under the current EU civil justice framework. 13 More specifically, the article will begin by attempting to indicate whether proceedings in which an NCA seeks to establish an infringement of article 101 and/or article 102 could be within the scope of Brussels I. Following this, the question of whether a foreign competition authority could take evidence in support of private EU competition law proceedings in England will be examined in the context of the Evidence Regulation. The problem of avoiding parallel antitrust proceedings before an NCA in one Member State and court proceedings related to the same EU competition law infringement in another Member State will then be examined under Brussels I. Finally, in the context of Brussels I, the issue of the recognition and enforcement of a foreign competition authority decision in England, as well as the recognition and enforcement of foreign judgments in conflict with a decision of the Office of Fair Trading (OFT) finding an EU competition law infringement, will be duly analysed. 
II. BRUSSELS I AND THE EVIDENCE REGULATION-PROCEEDINGS BEFORE
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International and Comparative Law Quarterly NCA located in another Member State, 14 the aim of this sub-section is to determine whether Brussels I and the Evidence Regulation could be helpful in this context.
A. Scope of Brussels I
Article 1 of Brussels I states that the 'Regulation shall apply in civil and commercial matters whatever the nature of the court or tribunal'. Are EU competition law claims within the scope of Brussels I? Although no definition is given by the Regulation to the concept 'civil and commercial matter,' the Court of Justice has clearly stated that the concept 'civil and commercial matter' must be given an independent meaning in the light of 'the objectives and scheme of the [Regulation]' 15 and 'the general principles which stem from the corpus of the national legal system'. 16 The European Commission has clearly stated that the Brussels I Regulation will be applicable to all competition cases of a civil and commercial nature. 17 A similar conclusion has been reached by Professor Brozolo, who holds that there is no doubt that an EU competition law claim falls within the scope of the term 'civil and commercial matter'. 18 This raises the question of whether an NCA's proceedings seeking to establish an EU competition law infringement fall within the scope of Brussels I. The problems as to the scope of Brussels I would arise particularly sharply in cases where proceedings were brought before an NCA (which is an administrative public authority) located in one Member State and private proceedings related to the same infringement of article 101 and/or article 102 TFEU were brought before the courts of another Member State. In both proceedings, the question as to whether there is an EU competition law infringement should be determined as a matter of EU substantive law. However, there would be an important difference as far as the procedure is concerned. While a national court would apply civil procedure rules that presuppose respect of due process, an NCA would apply administrative procedure rules that could potentially raise concerns as to the undertaking's right to a fair trial and hearing. 23 In view of that, it would be very important to determine the scope of civil and commercial matters and the scope of administrative matters in the context of Brussels I. 24 This would be especially so in the context of decentralized EU competition law enforcement, which may be privately enforced in proceedings before national courts and publicly enforced in proceedings before NCAs.
In other words, the question is: does Brussels I apply in the context of EU competition law proceedings before an NCA that seeks to establish an infringement of article 101 and/or article 102 TFEU? A problem of definition may arise because different Member States may have adopted different 'models of administrative adjudication'. 25 For example, it is submitted that 'the most important characteristic of the French system of administrative adjudication is the location of the administrative courts/tribunals within the executive branch . . .'. 26 The detail that such public bodies are not part of the judiciary, when taken together with the fact that 'the common features of administrativepublic enforcement are the verticality of the dispute, which remains one between the state and private individuals . . .', 27 might lead some Member State courts to adopt a narrow interpretation of Brussels I in cases where proceedings seeking to establish an EU competition law infringement are brought before an NCA that is an administrative public authority. 29 If such reasoning were to be followed then an NCA that is an administrative public authority should not be regarded as a court within the meaning of Brussels I.
However, it should be noted that the provision of article 1 of Brussels I is somewhat more widely drafted than article 267 TFEU, and there are strong arguments suggesting that proceedings seeking to establish an EU competition law infringement before an NCA that is an administrative public authority are to be regarded as falling within the scope of Brussels I. It has been submitted that Brussels I 'also applies to civil or commercial matters brought before administrative tribunals'. 30 The Jenard 31 and Schlosser 32 reports seem to suggest that the question as to which set of procedural rules (ie administrative or civil) is applied does not arise when determining the scope of Brussels I. Neither set is relevant if the action is between a public authority and a person governed by the private law. 33 A broader interpretation of the scope of Brussels I has already been adopted by the Court of Justice 34 in the context of article 1 of the Regulation. Therefore, in order to determine whether proceedings before an NCA are to be regarded as falling within the scope of Brussels I an important factor would be whether the designated authority, having 'judicial characteristics', 35 is exercising judicial functions in 'civil and commercial matter'. 36 In this context, it should be noted that, despite the fact that articles 101 and 102 TFEU are meant to protect important public interests by 28 Cane (n 25) 72. 29 maintaining the process of competition, it is well established that 'these provisions regulate the behaviour of private undertakings'. 37 If an EU competition law claim brought before national courts in order to establish an article 101/102 infringement is regarded as a 'civil and commercial matter' for the purposes of Brussels I, 38 then there is no reason to suggest that the matter would be regarded differently only because the proceedings were brought before an NCA that is an administrative body.
In other words, for the purposes of Brussels I, the question would not be whether the action is pending before a court (or whether the action is pending before an administrative body or what the applicable sets of procedural rules are), but rather what is the subject matter of the proceedings and whether the proceedings relate to civil and commercial matters. Therefore, article 1 of Brussels I read together with the Jenard and Schlosser Reports leaves no doubt that the context in which the proceedings before an NCA are brought would be more important than the constitutional status of the public authority before which the proceedings are brought. Following this line of reasoning it can be argued that proceedings before NCAs should be regarded as within the scope of Brussels I as long as an NCA is exercising judicial functions in civil and commercial matters.
The test would not be satisfied and an NCA decision, or part of one, imposing fines on an undertaking that has infringed articles 101 and 102 TFEU, would not be within the scope of Brussels I. This would be so because in those proceedings an NCA could not be regarded as exercising judicial functions in civil and commercial matters. Nevertheless, the test would be satisfied and the proceedings would be within the scope of Brussels I if an NCA seeks to determine whether an undertaking (or undertakings) committed an infringement of articles 101 and 102 TFEU. Similarly, a decision (or part of a decision) of an NCA that establishes an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I. Such an interpretation would be consistent with the fact that the EU legislator seems to consider the adoption of a rule to the effect that a Member State court cannot take decisions running counter to a final decision of an NCA finding an infringement of articles 101 and 102 TFEU. 39 However, one might object to the deduction that an NCA final decision, or part of one, establishing an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I by pointing out that the right to a fair trial of an allegedly infringing undertaking might be undermined in the course of proceedings before NCAs. In particular, article 6(1) ECHR states that 'In the determination of his civil rights and obligations . . ., everyone is entitled to a 
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International and Comparative Law Quarterly fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.' It is well established that article 6(1) ECHR requires that, in the determination of civil rights and obligations, decisions taken by administrative authorities should be subject to a judicial body that has full jurisdiction. 40 Similar requirements would have to be satisfied with regard to decisions taken by NCAs. 41 These requirements seem to suggest that the recognition of an NCA decision (or part of a decision) would potentially have to overcome a public policy defence that could be based on the breach of the undertaking's right to fair trial and hearing in administrative proceedings. 42 This might be particularly difficult in cases where such decisions were taken by NCAs that are administrative bodies, combining the functions of a party to competition law proceedings and a judge. 43 In other words, the fact that article 34(1) and (2) of Brussels I would allow for a national court to refuse the recognition of a decision taken by an NCA that does not respect due process rules in its adoption 44 may be seen as just another argument suggesting that an NCA final decision (or part of one) establishing an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I. A broader interpretation of Brussels I would further uphold the independence of national courts, safeguarding the defendant's right to a fair trial. This would be particularly important in view of the above-mentioned proposal for the adoption of a rule to the effect that a Member State court cannot take decisions running counter to a final decision of an NCA finding an infringement of articles 101 and 102 TFEU.
B. Scope of the Evidence Regulation
The issue of taking evidence by a foreign NCA in support of private proceedings in England could be very important in many cross-border EU competition law actions. For example, it would be bound to arise in a follow-on EU competition law action brought before an English court. This would be particularly so if the decision of a Member State competition authority that establishes an infringement of articles 101 and 102 TFEU were regarded as being within the scope of Brussels I. 45 The need for taking evidence by the foreign competition authority in support of private proceedings in England could arise because the NCA decision establishing that a foreign undertaking the party claiming damages is not a party to the proceedings before the regulator. Facts about causation and damages, which will normally include an investigation into whether and if so how the infringing conduct affected that particular party, are not necessarily a part of the regulator's inquiry. 46 In other words, despite the fact that a party could be relying on an infringement decision taken by an NCA, evidence as to the causation and assessment of damages would need to be collected in a follow-on action. This raises the question of whether an English court could request evidence from the foreign competition authority in support of private proceedings in England by relying on the Evidence Regulation. Is an NCA to be regarded as a 'competent court' for the purposes of the Evidence Regulation? As already mentioned, an NCA, as an administrative public authority, is not a 'court or tribunal' within the meaning of article 267 TFEU. 47 However, there are some strong reasons to suggest that a broader interpretation of the term 'competent court' should be given under the Evidence Regulation. First, the interpretation of the Evidence Regulation, whose objective is 'the improvement of cooperation between the courts on the taking of evidence in civil or commercial matters', 48 should be consistent with the interpretation of Brussels I. 49 In view of that, it could be argued that NCAs should be regarded as 'competent courts' for the purposes of the Evidence Regulation because they are bodies exercising judicial functions in civil and commercial matters. Indeed, as already mentioned, the White Paper on damages seems to indicate that Member State courts should avoid taking decisions running counter to a final decision of an NCA finding an infringement of articles 101 and 102 TFEU. 50 Secondly, 'a specialised competition authority having judicial characteristics' 51 would be better placed to take evidence in EU competition law cases 46 
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International and Comparative Law Quarterly than a generalist Member State court. In this context, it should be pointed that an NCA is already entitled to carry out any inspection or other fact-finding measure under its national law on behalf and for the account of the competition authority of another Member State. 52 If competition authorities of Member States were allowed to do so in the context of NCA proceedings seeking to establish an EU competition law infringement, then a foreign competition authority should be seen as a 'competent court' to take evidence in support of cross-border EU competition law proceedings in the context of the Evidence Regulation also. Therefore, it can be argued that requests to foreign competition authorities for taking evidence in support of private proceedings in England could be made under the Evidence Regulation. One may, however, object to such a deduction by saying that the use of evidence from the foreign competition authority in support of private proceedings in England may undermine the right to defence of the affected undertakings if evidence gathered by NCAs that enjoy some intrusive powers may be used in the courts. Indeed, it has been submitted that 'there is a clear risk that information collected within the context of particularly intrusive powers within a specific legal system with a given set of checks and balances are "exported" and used in another legal context'. 53 Although it may be true that the NCAs enjoy intrusive powers, these powers may be justified by the difficulties encountered in detecting cartels 54 and the importance for the EU internal market to provide for a system that ensures that competition is not distorted. 55 There seems to be a good balance between these powers and the EU interests that they protect on the one hand, and the EU policy to protect fundamental rights on the other. It is well established that all NCAs must respect all procedural rights of the investigated undertakings in the context of proceedings under articles 101 and 102 TFEU. 56 This has been clearly confirmed by the Court of Justice, which held that 'the rights of defence must be observed in administrative procedures which may lead to the imposition of penalties'. 57 Moreover, the rights of defence would be well protected if the evidence collected by a foreign competition authority were used in the civil judicial proceedings in which parties have the right to legal representation and enjoy legal professional privilege. Such evidence would be used together with any evidence collected in the course of the civil judicial proceedings in order for 52 the court to determine whether there was infringing conduct and as to how the infringing conduct affected a concrete claimant. Furthermore, any submission that 'the free circulation of evidence . . . may erode the fundamental rights' 58 could not be supported in the context of requests made under the Evidence Regulation. Article 1(2) of the Regulation leaves no doubt that requests to a foreign competition authority for taking evidence in support of private proceedings in England would only be used in the commenced (or contemplated) civil judicial proceedings. 59 Consequently, there are strong arguments indicating that Brussels I and the Evidence Regulation could be applicable to cross-border competition law proceedings before NCAs and private EU competition law proceedings before courts. Such an approach with regard to the interpretation of the Evidence Regulation and Brussels I would serve to avoid the risk of irreconcilable decisions being handed down on the same antitrust issue in different Member States. This poses the question: are these legal instruments suited to dealing with such cross-border proceedings?
III. PARALLEL PROCEEDINGS-RISK OF IRRECONCILABLE DECISIONS
As already clarified, EU competition law proceedings before an NCA seeking to establish an infringement of articles 101 and 102 TFEU should be regarded as being within the scope of Brussels I. 60 In other words, Brussels I should be used to deal with the problem of parallel proceedings before an NCA located in one Member State and private EU antitrust law proceedings related to the same infringement in another Member State. This deduction could be further strengthened by pointing out that a broad interpretation of Brussels I would serve to avoid the inconsistency that would have followed if a complaint against a decision of an NCA constituted as an administrative authority had been lodged and if those proceedings were pending before national courts. 
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That said, it should be noted that articles 27 and 28 of Brussels I are 'intended to prevent parallel proceedings before the courts of different [Member States] and to avoid conflicts between decisions which might result therefrom'. 62 Are the provisions in question adequate to avoid the problem of parallel proceedings in a situation where a claim (or counter-claim) that a contract (or contracts) violates EU competition law is brought before an English court and a complaint is lodged before a foreign NCA?
A. Staying the Proceedings-lis pendens Actions
Article 27(1) of Brussels I states that:
Where proceedings involving the same cause of action and between the same parties are brought in the courts of different Member States, any court other than the court first seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established . . . This provision is intended to deal with the problem of lis pendens. 63 The effect of article 27 of Brussels I is that any court other than the court first seised must, depending on the circumstances, either stay its proceedings or decline jurisdiction. One condition that could cause particular problems in connection with antitrust claims is to do with the requirement that 'proceedings [are] to be brought before the courts of different Member States'. It should be noted that the Court of Justice has held that article 27 requires the parallel proceedings to involve three elements: the proceedings must have the same subject matter (or the same object), the same cause of action and the same parties. 64 In view of that, it seems that the phrase 'same cause of action' in article 27 should be regarded as a European concept that is not to be interpreted according to the criteria of national law. 65 There are two tests that have to be satisfied in this respect. First, do the actions have as their basis the same facts and rule of law? 66 Secondly, do these actions have the same object (ie do the claims in the parallel proceedings seek to achieve the same outcome)? 67 Briggs and Rees suggest that another way of testing the matter is to ask 'whether a decision in 62 the one set of proceedings would have been a conclusive answer to the question raised in the other'. 68 The 'cause of action' requirement for the purposes of article 27 would obviously be met in the situation where both sets of proceedings are for nullity
Would article 27 be helpful in such a scenario (assuming that the NCA, being a body exercising judicial functions, were to be regarded as a 'court' for present purposes and that it applied the Brussels I Regulation)? It seems that it would be impracticable for an English court to try the validity of the contract issue until the French national authority had ruled on the EU competition law infringement issue. Before a hearing determining whether the contract was valid under article 101 and/or article 102 TFEU, the English court could determine neither whether the contract should be performed nor whether there were an antitrust damages claim. However, it seems that the conditions of article 27 of Brussels I would not easily be satisfied. The Court of Justice has held that: in order to determine whether there is lis pendens in relation to two disputes, account cannot be taken of the defence submissions, whatever their nature, and in particular of defence submissions alleging set-off, on which a defendant might subsequently rely when the court is definitively seised in accordance with its national law . . . 69 This ruling, however, has been made in respect of defence submissions and a set-off defence in particular. This can be justified by the fact that such a defence could not result in a separate judgment. A counter-claim 70 that a contract (or part of a contract) was void as being in conflict with articles 101 and 102 TFEU would indicate that the court should make a separate judgment as to whether there were an antitrust law infringement that might result in inconsistent application of EU competition law and might potentially run counter to the decision of a foreign NCA, so that it could be argued that an 68 Briggs and Rees (n 65) 315. 69 Gantner Electronic (n 67) para 31. 70 
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International and Comparative Law Quarterly English court would have to stay its proceedings in relation to the EU competition law claim. However, even if Gantner Electronic were distinguished and the submission that the contract was in conflict with EU competition law were taken into account in order to determine whether there was lis pendens between the two disputes, the English courts would not be precluded under article 27 of Brussels I from trying to enforce the contract claim. The latter claim could be seen as related to EU competition law proceedings for the purposes of article 28, but the actions would not be identical within the meaning of article 27. Furthermore, nor would the 'same parties' requirement of article 27 of Brussels I be satisfied. Company X that lodged the complaint before the French Competition Authority would not be not party to the administrative proceedings in France, which would be conducted between the foreign NCA and the dominant undertaking Y. 71 
B. Staying the Proceedings-Related Actions
Article 28 of Brussels I states that 'where related actions are pending in the courts of different Member States, any court other than the court first seised may stay its proceedings', and it is designed to deal with those situations that do not fall within the strict confines of article 27 of the Regulation. In other words, if EU competition law actions are not identical within the meaning of article 27, but are related, then article 28 may be applied. Article 28 of has to do with a situation where related actions are pending in the courts of different Member States. The court second seised may, as a matter of discretion, stay its proceedings. Article 28(2) goes further and gives an additional discretion to the court. Based on that provision, the court may decide to decline jurisdiction as opposed to merely staying its proceedings if the court first seised has jurisdiction over the actions in question and its law permits the consolidation thereof. It should be clearly outlined, however, that this is not a forum conveniens discretion: '[T]he question: "which court would be the more convenient or the more appropriate?" does not arise'. 72 A stay should be granted simply in order to avoid irreconcilable decisions.
The latter provision contains no requirement about the same cause of action or same parties in the two proceedings. The only question that needs to be answered affirmatively in order for a Member State court to rely on article 28 is whether the two actions are related. The answer to this question should be provided in a broad common sense manner, bearing in mind the objective of article 28, namely to improve coordination of the exercise of judicial functions within the EU and to avoid conflicting and contradictory decisions, 73 facilitating the proper administration of justice in the EU 74 and the coherent and uniform application of articles 101 and 102 TFEU.
In the context of EU competition law claims, the court should determine two issues: are the antitrust actions related; if so, should the court exercise its discretionary power? In order to answer the question of whether the actions are related two factors should be considered. The first, and major factor, is the degree of risk of irreconcilable decisions. It has been submitted that the risk of irreconcilable judgments applies just as much to the risk of inconsistent findings of fact as it does to the risk of inconsistent findings of law. 75 In the Provimi case, the English court clearly outlined that different views of national courts may be a reason for hearing EU competition law claims together in order to avoid irreconcilable judgments. 76 The court went further and held that, even though the law on competition in European countries is very similar, 'it is highly arguable that different courts would take different approaches to these issues and those different approaches could result in irreconcilable judgments'. 77 It is beyond doubt that there is a risk of irreconcilable decisions if a cartel agreement (or abusive practice) has been implemented in two different States and an action related to that agreement or practice is pending in one Member State while an NCA located in another Member State has started to investigate the matter in respect of the same agreement or practice. A finding that there is an EU competition law infringement and that a contract is void under articles 101 and 102 TFEU would be irreconcilable with a finding that the contract should be enforced. The second factor is that the court should determine whether it is expedient to hear and determine the two actions together, so that they could be regarded as related for the purposes of article 28 of Brussels I. It seems that no particular difficulties in competition cases could arise out of this requirement. However, one major problem relates to the fact that the current version of the Brussels I Regulation appears to assume that the court or NCA first seised is always an appropriate forum. Indeed, articles 27 and 28 always give priority to the court first seised. 78 Accordingly, a plaintiff who intends to delay settlement of a future substantive antitrust law dispute may deliberately commence pre-emptive proceedings before a court that is not well placed to deal with an EU competition law case or has no jurisdiction. 79 This is not a satisfactory outcome as it could result in delay. International and Comparative Law Quarterly Furthermore, it may often be the case that the court (or NCA) first seised is not well placed to hear and determine an EU competition law case because an anti-competitive agreement or practice that has been implemented in a number of Member States does not affect the market in the Member State where the action is brought. It is unfortunate that jurisdiction in such cases would depend on the question of who is faster in lodging his claim. A more satisfactory result would have been reached if the court (or NCA) first seised had been entitled to decline jurisdiction in cases where agreement or practices have no substantial direct effects (whether actual or foreseeable) on competition within the Member State. 80 However, particular difficulties could arise in cases where competition law proceedings were brought before a foreign NCA and private proceedings with respect to the same infringement were brought before an English court.
Even if NCAs (being bodies exercising judicial functions in civil and commercial matters) were regarded as 'courts' within the meaning of article 28 of Brussels I, the question would remain whether NCAs should exercise their discretion to stay their proceedings or indeed decline jurisdiction. In some cases, such discretion could well be exercised as long as the allegedly anticompetitive practice had affected the competition within the market where the court seised was located, which would make such a court well placed to hear and determine an EU competition law claim. This can be justified by two main arguments.
First, as already indicated, 81 a judicial decision presupposes respect of the right to fair trial and hearing, something that is far from guaranteed in respect to decisions taken by NCAs, which are administrative bodies combining the function of a party to competition law proceedings and a judge. If decisions of such NCAs are considered to be compatible with article 6(1) ECHR only if subject to full review by a judicial body meeting, then it can be argued that the right to fair trial would only be guaranteed if the court had actually reviewed the decision. 82 Following this line of reasoning, one could go a step further and say that an NCA should normally exercise its discretion and stay its proceedings in favour of the court seised with the related EU competition law dispute because the court would be able to guarantee adversarial proceedings. This deduction can be further strengthened by noting that the independence of NCAs can be questioned. In particular, it has been submitted that This is in sharp contrast with article 15 of Regulation 1/2003, which is meant to safeguard the independence of national courts and the right to fair trial and hearing, by providing for a 'soft' form of cooperation between the Commission and Member State courts. These are especially important considerations following the entry into force of the Lisbon Treaty. 84 Secondly, the submission that an NCA should normally exercise its discretion and stay its proceedings in favour of the court seised with the related EU competition law dispute can be further justified by pointing out that national courts would be able to establish that there was an infringement of articles 101 and 102 TFEU, as well as being entitled to award damages 85 that would rectify the harm caused by the breach of EU competition law. 86 In other words, the fact that '[p]rivate actions ensure compensation for those harmed by anti-competitive conduct' 87 may be seen by NCAs as an important factor in favour of staying their proceedings or declining jurisdiction. Therefore, in many cases, the national courts may be better suited than the Member States' NCAs to establish an infringement of EU competition law. The possibility for an NCA to stay its proceedings would raise the question whether the foreign NCA in question could be relied upon to take evidence in support of private proceedings in England. It has already been noted that requests to foreign competition authorities for taking evidence in support of private proceedings in England could be made under the Evidence Regulation. 88 Nevertheless, this would be an important issue, which indicates that if the Commission wishes to create mechanisms to improve the legal conditions for EU antitrust claimants to get full compensation for suffered damages 89 as well as to promote the right to defence of allegedly infringing undertakings further, then it might consider a Notice on the cooperation between NCAs and Member State courts. Such a Notice might clearly outline that an NCA can carry out any inspection or other fact-finding measure under its national law on the request of a court of another Member State. This would be an important legislative development, which would have significant implications for cases in which an NCA decides to stay its proceedings in favour of a court seised with a related EU competition law dispute.
In other cases, however, the various leniency programmes adopted by the Member States competition authorities 90 may be seen as a strong factor suggesting that, in some cases, an NCA may decide not to stay their proceedings (or decline jurisdiction). Indeed, it could be argued that in some 84 See art 6(1) TEU. See also: art 6(1) ECHR and art 47 (2) 
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International and Comparative Law Quarterly cases the competition authorities' leniency programmes would provide stronger incentives for infringing undertakings to cooperate in order for a breach of EU competition law to be established, so that an English court might decide to stay its proceedings and await the decision of a foreign NCA that might be better placed to deal with the case. Accordingly, there may well be cases in which the NCAs would be better suited than the national courts to establish an infringement of EU competition law. Although in some cases it could be more appropriate for a Member State court to be given a discretionary power to stay their proceedings in favour of a foreign NCA that could be more appropriate or better placed to determine whether there was infringement of EU competition law, this would raise the question of the recognition and enforcement of a foreign NCA decision in England. The White Paper on modernisation seems to indicate that an NCA decision is enforceable only within the territory on which the authority in question operates. 91 The issue of the recognition and enforcement of decisions taken by NCAs is left out of Regulation 1/2003. 92 Nevertheless, there are strong arguments suggesting that a foreign NCA decision could be recognized by the OFT or another NCA if a request were made by the Member State that adopted the decision. 93 But would they be recognized by the courts in the context of cross-border private antitrust proceedings? Can NCA decisions be recognized and enforced under Brussels I? Are decisions of NCAs within the scope of the Brussels I Regulation?
IV. RECOGNITION AND ENFORCEMENT UNDER BRUSSELS I
As already mentioned, the EU legislator seems to have considered the adoption of a rule to the effect that a Member State court cannot take decisions running counter to a final decision of an NCA in the ECN finding an infringement of articles 101 and 102 TFEU. 94 Are the decisions of NCAs to be regarded as 'judgments' for the recognition and enforcement purposes? Could an English court refuse the recognition and enforcement of a judgment that is in conflict with a decision of an NCA? 92 It has been submitted that 'Article 10 EC [now Article 4(3) TEU], while not requiring Member States to automatically and mutually recognise the legal force of all decisions which are adopted to implement Article 81 or 82 EC [now Articles 101 and 102 TFEU], can certainly be construed in such a way as to impose a duty on Member States to recognise the validity of foreign NCA decision on a case-by-case basis. This means that recognition would take place only when a request is made by the Member State which adopted the decision and only by the NCA of the Member State to which the request is submitted' (Brammer (n 3) 428-29). Even if this interpretation were correct, the effect of such recognition would be somewhat limited, as the foreign NCA would only be recognized by the local NCA being part of the same ECN. 93 ibid. 94 Commission (EC), Damages Actions (n 39) para 2.3.
A. Recognition and Enforcement in England of Foreign NCAs' Decisions
Decisions of NCAs are given in the context of administrative public proceedings in which NCAs enjoy extensive investigative and decisionmaking powers. 95 Although one might say that decisions of public authorities do not produce res judicata effect, it should be pointed out that such decisions do enjoy finality. 96 Indeed, it is well established that a res judicata effect is not a pre-condition for the purposes of recognition under the Brussels I Regulation as the words 'res judicata' have been deliberately omitted by the EU legislator from the text of the Regulation. 97 However, are foreign NCA decisions to be regarded a 'judgments' for the purposes of article 32 of the Brussels I Regulation? One of the main requirements for recognition and enforcement purposes is that the judgment must be given by a court or tribunal of a Member State. The Court of Justice has also firmly held that to be classified as a judgment the decision must emanate from a judicial body of a Member State. 98 Are the NCAs judicial bodies? Article 35 of Regulation 1/2003 provides that Member States are to designate the competition authorities responsible for the application of articles 101 and 102 TFEU. Article 35(2) makes clear that designated authorities may include judicial authorities. 99 Most Member States, however, have designated an administrative, rather than a judicial, body because most follow the EU scheme of having an administrative body investigating and deciding cases. 100 Clearly, the requirement that 'a decision [is] to emanate from a judicial body of a Member State' will not be met where the task of applying articles 101 and 102 TFEU is entrusted to administrative authorities. For example, one might think that decisions of the OFT (being an independent government department and administrative body) would not qualify as a 'judgment of a court of competent jurisdiction'. 101 A different result for the purposes of the Brussels I Regulation can be reached with respect to NCAs' decisions adopted in countries 102 where the judicial bodies are designated as NCAs. 103 Such a different outcome could be explained by the fact that the decisions of NCAs that are judicial bodies may be regarded as judgments within the meaning of article 32 of Brussels I.
In view of the above, a better approach is to hold that a decision of an NCA would be within the scope of the Regulation as long as it related to a civil or commercial matter. It has already been concluded that proceedings before NCAs should be regarded as within the scope of Brussels I as long as an NCA is exercising judicial functions in civil and commercial matters. As already noted, 104 this would mean that a decision (or part of a decision) of an NCA that imposes fines on an undertaking that has infringed articles 101 and 102 TFEU would not be within the scope of Brussels I. 105 However, a decision (or part of a decision) of an NCA that establishes an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I. 106 Indeed, if an EU competition law claim brought before national courts in order to establish an EU competition law infringement is regarded as a 'civil and commercial matter' for the purposes of Brussels I, then there is no reason to suggest that the matter would be regarded differently simply because the proceedings were brought before an NCA that is an administrative body. 107 Such an interpretation would be in line with article 1 of Brussels I which seems to suggest that 'judgments given in a [Member] State in civil commercial matters by . . . administrative tribunals must be recognized and enforced in the other [Member] States'. 108 A broader interpretation of article 32 of Brussels I would lead to achieving uniform results as to the recognition and enforcement of all NCAs' decisions under Brussels I.
The need for a broader interpretation can be further strengthened by pointing out that even though a decision made by the OFT might not be regarded as a judgment within the meaning of article 32 of Brussels I, a different interpretation could be made for the purposes of Brussels I if an appeal were made in respect of the OFT. For example, schedule 4 of the 2002 Act permits most decisions of the CAT to be enforceable by registration at the High Court in England and Wales (and by a corresponding procedure in Scotland and Northern Ireland). Through these provisions, the decision becomes enforceable in the same way as a judgment of the High Court. Decisions of the CAT could be further appealed before the Court of Appeal or Court of Session respectively. 109 There is no doubt that in the latter case the judgment of the Court of Appeal would preclude recognition and enforcement of the foreign judgment in England. Thus, it seems that if a complaint against a decision of the OFT has been lodged, then in some cases the judgment rendered at the appeal could be regarded as a judgment. If no appeal against a decision of the OFT has been made, however, this would not be regarded as a judgment within the meaning of Brussels I. The different results are due to the different constitutional positions of a court, on the one hand, and other public 104 authorities, on the other. Nonetheless, it appears that this outcome would not be desirable.
The importance of a broader interpretation of article 32 of Brussels I in the context of cross-border EU competition law proceedings can find further support in the EU legislator's proposal in the White Paper on damages. 110 However, as already noted, 111 a broader interpretation would suggest that the recognition of an NCA decision (or part of a decision) would often have to overcome a public policy defence that could be based on the breach of the undertaking's right to fair trial and hearing in administrative proceedings. 112 The recognition would be particularly difficult in cases where the decision was taken by an NCA that is an administrative body, combining the function of a party to competition law proceedings and a judge. 113 Such NCA proceedings could undermine the right to a fair trial and hearing and the rendered NCA decision could raise 'due process' concerns.
A general principle of EU law is that everyone is entitled to a fair trial and hearing, 114 which is indeed a fundamental human right. 115 It is well established that a manifest breach of a fundamental human right would trigger the public policy defence under Brussels I. 116 In determining whether an NCA's proceedings safeguard the infringing undertaking's right to a fair trial and hearing, the recognizing court should be guided by the case law of the European Court of Human Rights (ECtHR). As already submitted, the ECtHR requires that, in the determination of civil rights and obligations, decisions taken by administrative authorities should be subject to a judicial body that has full jurisdiction. 117 In other words, if a decision taken by an NCA were not reviewed by a court with full jurisdiction, then it could be argued that the right to fair trial of an infringing undertaking would be undermined 118 and hence that recourse to the public policy defence under Brussels I would be possible. 119 Although the European Commission has proposed the abolition of exequatur, 120 it seems that there will be safeguards that may be triggered if the right to fair trial of the defendant is undermined. The importance of such safeguards has been noted by Beaumont and Johnston, who have argued that 'Human rights are deemed a major part of the public policy exception and thus if exequatur proceedings were abandoned totally without any safeguard, this would in effect prioritise free movement of judgments over fundamental rights, in particular the right to a fair trial.' 121 This is certainly a valid argument in the context of cross-border EU competition law proceedings, which may often involve NCAs. Accordingly, in a recently published amendment proposal, the EU Commission has stated that 'The abolition of exequatur will be accompanied by procedural safeguards which ensure that the defendant's right to a fair trial and his rights of defence as guaranteed in Article 47 of the EU Charter on Fundamental Rights are adequately protected.' 122 It therefore seems clear that a broader interpretation of article 32 of Brussels I in the context of cross-border EU competition law proceedings would provide for safeguards ensuring that decisions of foreign NCAs would freely circulate within the EU only if the NCAs' proceedings respected the right to a fair trial and hearing of the infringing undertakings. A broader interpretation of article 32 of Brussels I would further uphold the independence of Member State courts, which would be entitled to deny the recognition of a decision taken by a foreign NCA whose proceedings did not respect the right to a fair trial and hearing of the defendant. Nevertheless, the difficulties arising in this context might suggest that the EU legislator would consider the adoption of a new legislative instrument that would promote free circulation of decisions in relation to EU competition law further safeguarding the defendant's right to a fair trial, as well as upholding the independence of Member State courts vis-à-vis NCAs. The main issues that will be addressed in this sub-section relate to the question of whether the recognizing court would be entitled to refuse recognition of a judgment that is in conflict with the decision of an NCA. Article 34(3) of Brussels I provides that a judgment given by the courts of a Member State shall be refused recognition if it conflicts with a judgment 124 given in a dispute between the same parties 125 in the state in which recognition is sought. Thus, a judgment in relation to an EU competition law claim that has been given in the State in which enforcement is sought would operate as a defence against the recognition of a foreign judgment in relation to that claim. These requirements cannot be met in the situation where a foreign judgment is contrary to a decision rendered by an NCA. Even if it is assumed that a decision taken by an NCA is to be regarded as judgment, one should not forget that parties to the proceedings before the competition authority are the NCA in question and the allegedly infringing undertaking(s), so that the 'same parties' requirement of article 34(3) and (4) would not be satisfied. 126 Nevertheless, can the English courts refuse the recognition of a judgment that is in conflict with a decision of an NCA on the ground of public policy? It is well established that recognition of a foreign judgment cannot be refused on the ground of public policy where EU competition law was misapplied by an adjudicating court. 127 A different outcome may be reached, however, in cases where that very judgment is in conflict with a decision of the Commission. Such a result can be deduced from the principle of sincere cooperation as reflected in article 4(3) TEU. In view of this provision, it has been held that national courts must exercise their powers to avoid the risk of judgments that are in conflict with Commission decisions. 128 The duty of national courts to avoid such risk was upheld by the Court of Justice in two leading cases: Delimitis 129 and Masterfoods. 130 This was reinforced by article 16 of Regulation 1/2003, which binds national courts to take every effort to avoid judgments conflicting with decisions which have been (or are about to be) the subject of a Commission decision. 131 Thus, public policy may be used to deal with an objection that does not fall within the scope of other defences of recognition 132 and the recognizing court would be entitled to refuse recognition of a judgment that is in conflict with an infringement decision of the Commission. Indeed, arguments suggesting that the English courts have an obligation to avoid recognizing foreign judgments that run against Commission decisions related to articles 101 and 102 TFEU can be inferred from the principle of primacy of EU law and Regulation 1/2003. 133 Difficulties may arise, however, with regard to decisions taken by NCAs because article 16 of Regulation 1/2003 makes no reference to decisions rendered by an NCA. Nonetheless, the existence of an OFT decision that would be enforceable in England could suggest that the recognition and enforcement of a foreign judgment that was in conflict with an OFT decision would lead to irreconcilable decisions having incompatible consequences on the same subject matter and between the same parties in the same jurisdiction. Hence, there are strong arguments suggesting that an English court should be entitled to hold that it is against English public policy to recognize a foreign decision that is irreconcilable with an OFT decision, within the strict limits of Crehan. 134 If such an OFT decision were not before the adjudicating court, it would have to be viewed as persuasive prima facie evidence that the court with original jurisdiction misapplied EU competition law. 135 Such a conclusion would be in line with the White Paper on damages, in which the Commission has proposed a rule to the effect that national courts cannot take decisions running counter to an NCA decision finding an EU competition law infringement. 136 In view of that, it could be argued that the English courts can refuse recognition of foreign judgments that run against infringement decisions taken by the OFT.
Although such a deduction would be consistent with the powers of the English courts in respect to foreign judgments that are in conflict with Commission decisions related to articles 101 and 102 TFEU, the answer to the question whether the English courts can refuse the recognition of a judgment that is in conflict with a decision of the OFT is far from certain. In spite of the fact that the English courts may have an obligation to avoid recognizing foreign judgments that run against Commission decisions related to articles 101 and 102 TFEU, the same result does not necessarily follow if the infringement decision is taken by one of the many NCAs. Indeed, difficulties are bound to arise because, as already mentioned, a decision taken by an NCA that was not reviewed by a court with full jurisdiction could raise concerns as to whether the right to a fair trial of an infringing undertaking was not undermined in the administrative proceedings. 137 Moreover, Crehan 138 leaves no doubt that the principle of judicial independence is an important factor that needs to be taken into account. Therefore, the issue of whether (and to what extent) a recognizing court would be entitled to refuse recognition of a judgment that is in conflict with the decision of an NCA would have to be carefully considered during the course of the Brussels I review as well as in the context of the EU competition law legislative initiative. 140 A broader interpretation of article 32 of Brussels I would lead to uniform results as to the recognition and enforcement of all NCAs' decisions under Brussels I. The importance of the broader interpretation of article 32 of Brussels I in the context of cross-border EU competition law actions was acknowledged by the EU legislator in the White Paper on damages. 141 Indeed, the fact that article 34(1) and (2) of Brussels I would allow for a national court to refuse the recognition of a decision taken by an NCA that does not respect due process rules in its adoption may be seen as yet another argument suggesting that a final decision (or part of a final decision) of an NCA that establishes an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I.
However, articles 27 and 28 of Brussels I would not be adequate to deal with the problems that would arise in EU competition law proceedings before an NCA located in one Member State and private EU antitrust law proceedings related to the same infringement in another Member State. There are two main concerns that should be addressed in this context. First, it would be advisable to clarify that all NCAs, being 'specialised competition authorit[ies] having judicial characteristics', 142 should be regarded as 'courts' for the purposes of articles 27 and 28 of Brussels I as long as they are bodies exercising judicial functions in civil and commercial matters. Therefore, it seems that proceedings in which NCAs seek to determine whether an undertaking, or undertakings, have committed an infringement of articles 101 and 102 TFEU should be within the scope of Brussels I. This would serve to avoid the risk of irreconcilable decisions rendered on the same antitrust issue in two different Member States by different bodies (an NCA and a court) that are responsible for EU competition law enforcement.
Secondly, the assumption in articles 27 and 28 is that the court first seised is always more appropriate. 143 However, it may often be the case that the court first seised is not well placed to hear and determine an EU competition law case because an anti-competitive agreement or practice that has been implemented in a number of Member States does not affect the market in the Member State where the action is brought. It is unfortunate that jurisdiction in such cases would depend on the question of who is faster in lodging his claim. A more satisfactory result could be reached if the court (or NCA) first seised was entitled to stay their proceedings, or decline jurisdiction, in cases where the agreement or practice has no substantial direct effects (whether actual or foreseeable) on competition within the Member State and where another court (or NCA) was better placed to deal with the case. 144 Such an approach would be better suited to deal with the difficulties that could arise in EU competition law proceedings before an NCA located in one Member State and private proceedings related to the same infringement of article 101 and/or article 102 before another Member State court. More specifically, in some cases the national courts may be better suited than the Member States' NCAs to establish an infringement of EU competition law. This can be justified by pointing out that national courts would be able to establish if there were an infringement of articles 101 and 102 TFEU, as well as awarding damages 145 to rectify the harm caused by the breach of EU competition law. 146 In other cases, the various leniency programmes adopted by the Member States competition authorities 147 may be seen as a strong factor suggesting that in some cases an NCA might decide not to stay their proceedings (or decline jurisdiction). It could be argued that in some cases the competition authorities leniency programmes would provide stronger incentives for infringing undertakings to cooperate in order for a breach of EU competition law to be established, so that an English court might decide to stay its proceedings and await the decision of a foreign NCA, which might be better placed to deal with the case.
Given the fact that in the new Proposal for a Regulation on Jurisdiction and the Recognition and Enforcement of Judgments 148 there is no indication that special jurisdictional bases for competition law actions in the successor to Regulation 44/2001 are on the agenda, another possibility for a reform might be setting up a new and special Regulation to be applicable with regard to EU competition law claims only. Although it is justifiable to employ private international law when allocating jurisdiction and identifying the applicable law in cross-border private EU competition law actions brought against defendants who are not domiciled in a Member State, it might be questioned whether the EU should use the current EU private international law framework with regard to EU competition law brought in the European context. Indeed, setting up a new EU law on civil procedure with regard to EU competition law claims may be justifiable in view of the fact that articles 101 and 102 TFEU, which form part of each Member State's legal order, are at the heart of an EU competition law claim, and that specific issues arise in the context of crossborder enforcement before Member State courts and NCAs. In other words, the EU legislator may wish to consider whether the European Union should use the current EU private international law framework with regard to cross-border EU competition law claims brought by private parties or whether the EU legislator should rather set up a Special Regulation dealing with EU competition law proceedings arising in the European context. 149 In theory, a Special Regulation could provide for allocation of cases, which would ensure that a well-placed court would be entitled to deal with an EU competition law claim-something that is not done under the current version of Brussels I. This is particularly important in view of the fact that an EU competition law infringement would normally affect small and medium-sized businesses and consumers in several countries, who might bring parallel antitrust proceedings in different Member States. This would contribute to closer judicial cooperation by Member State courts in private claims based on breach of articles 101 and 102 TFEU, which would improve the daily life of consumers and businesses throughout the EU. Furthermore, avoiding such parallel proceedings would further promote the coherent and uniform application of EU competition law rules.
Moreover, a Special Regulation could adequately deal with the problem of the application of EU competition law in proceedings before an NCA located in one Member State and private EU antitrust law proceedings related to the same breaches of article 101 and/or article 102 TFEU before a court in another Member State. In this context, a Special Regulation could uphold the independence of Member State courts in relation to NCAs, safeguarding the defendant's right to a fair trial and hearing.
Finally, such a Special Regulation could go a step further and guarantee the abolition of the exequatur with regard to judgments in relation to articles 101 and 102 TFEU by envisaging a possibility for the parties to make an appeal on a point of EU competition law directly before the General Court. This would provide for uniform application of EU law throughout the EU by generating a growing body of EU case law in the field of private EU antitrust law enforcement.
